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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  210 
( Arndt.  43  ] 

National  School  Lunch  Program 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Emergency  final  rule. 

summary:  This  Emergency  Final  Rule 
amends  the  requirement  contained  in 
the  regulations  on  the  national  school 
lunch  program  (7  CFR  210.20)  that  the 
State  Food  Distribution  (SFDl  Advisory 
Councils  collect  food  preference 
information  in  a  format  provided  by  FNS 
and  modifies  the  requirement  calling  for 
the  SFD  Advisory  Councils  to  gather 
food  preference  information  through  a 
survey  of  all  the  school  food  authorities 
in  the  State.  On  January  4, 1980,  FNS 
published  final  rules  concerning  the 
establishment  and  functioning  of 
advisory  councils.  The  advisory  councils 
must  present  their  findings  to  the  state 
educational  agencies  by  January  15  of 
the  following  year.  FNS  has  learned  that 
because  of  the  length  of  time  needed  to 
establish  the  advisory  councils,  many 
councils  cannot  survey  all  school  food 
authorities  in  the  state  and  meet  the 
January  15  deadline.  Further,  FNS  has 
been  informed  that  the  prescribed 
reporting  format  is  burdensome  and 
overly  detailed.  Completion  of  the  form 
is  needlessly  complicating  the  data 
collection  process. 

DATES:  Effective  Date:  This  final  rule  is 
effective  December  12. 1960. 

DATE  FOR  COMMENTS:  To  be  assured  of 
consideration,  comments  must  be 
received  on  or  before  March  16. 1981. 
ADDRESS:  Comments  should  be  sent  to; 
Gwena  Kay  Tibbits,  Chief.  Program 
Monitoring  and  Policy  Development 
Branch,  Food  Distribution  Division, 

Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250  (202-^47-8380).  Comments  in 
response  to  this  rule  may  be  inspected 
at  500  12th  Street,  S.W.,  Room  610. 
Washington,  D.C.  during  normal 
business  hours  (8:30  a.m.  to  5:00  p.m., 
Mondays  through  Fridays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwena  Kay  Tibbits,  Chief,  Program 
Monitoring  and  Policy  Development 
Branch,  Food  Distribution  Division. 

Food  and  Nutrition  Service.  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250  (202-447-8386). 

The  Final  Impact  Statement 
describing  the  options  considered  in 


developing  this  final  rule  and  the  impact 
of  implementing  each  option  is  available 
on  request  from  the  above  named 
individual  during  normal  business  hours 
(8:30  a.m.-to  5:00  p.m.,  Mondays  through 
Fridays). 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  not  significant. 

On  January  4. 1980,  FNS  published 
final  rules  concerning  the  establishment 
and  functioning  of  advisory  councils. 

The  advisory  councils  must  present  their 
findings  to  the  state  educational 
agencies  by  January  15  of  the  following 
year,  FNS  has  learned  that  because  of 
the  length  of  time  needed  to  establish 
the  advisory  councils,  many  councils 
cannot  survey  all  school  food  authorities 
in  the  state  and  meet  the  January  15 
deadline.  Further,  FNS  has  been 
informed  that  the  prescribed  reporting 
format  is  burdensome  and  overly 
detailed.  Completion  of  the  form  is 
needlessly  complicating  the  data 
collection  process. 

Because  of  the  difficulties  attendant 
on  the  first  year  of  operation,  FNS  has 
determined  there  is  a  need  to  alter  the 
requirements  set  forth  in  the  January  4, 
1980  publication  to  facilitate  the 
operation  of  advisory  councils. 

Comments  will  however,  be  accepted 
and  analysed  to  determine  the 
appropriateness  of  these  amendments  as 
permanent  program  requirements. 

Bob  Greenstein,  Administrator,  FNS, 
has  determined  that  an  emergency 
situation  exists  which  warrants 
publication  without  opportunity  for  a 
public  comment  period  on  this  final 
action  because  of  the  time  constraints  in 
implementing  this  amendment. 
According  to  the  National  School  Lunch 
Program  regulations,  the  SFD  Advisory 
Councils  must  collect  the  required 
information  by  January  15, 1981  and  the 
State  findings  and  recommendations 
must  be  submitted  to  FNS  by  February 
15, 1981.  To  ensure  these  required 
timeframes  are  met  for  this  school  year, 
this  final  rule  must  by  published  prior  to 
the  90-day  public  comment  period. 

Further,  pursuant  to  the 
Administrative  Procedures  Act,  5  U.S.C. 
553,  it  is  found  upon  good  cause  that 
notice  and  other  public  procedure  With 
respect  to  this  emergency  final  action 
are  impracticable  and  contrary  to  the 
public  interest;  and  good  cause  is  found 
for  making  this  emergency  final  action 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Comments  have  been  solicited  for  90 
days  after  publication  of  this  document. 


and  this  emergency  final  action  will  be 
scheduled  for  review  so  that  a  final 
document  discussing  comments  received 
any  may  amendments  required  can  be 
published  in  the  Federal  Register  as 
soon  as  possible. 

The  regulations  governing  the 
National  School  Lunch  Program  (NSLP) 

(7  CFR  Part  210)  set  forth  the 
responsibilities  of  the  Food  and 
Nutrition  Service  in  providing  an 
adequate  supply  of  foods  and  other 
facilities  for  the  establishment, 
maintenance,  operation  and  expansion 
of  non  profit  school-lunch  programs,  as 
required  by  the  National  School  Lunch 
Act. 

Section  6  of  the  National  School 
Lunch  Act.  42  U.S.C.  1755,  requires  the 
Secretary  of  Agriculture  to  make 
available  to  States,  for  distribution  to 
schools  conducting  nonprofit  lunch 
programs,  a  national  average  value  of 
donated  foods  or — where  applicable — 
cash  in  lieu  thereof. 

To  ensure  that  the  foods  donated  to 
schools  under  this  Act  are  based  on  the 
State  commodity  food  preferences, 
section  6  of  Public  Law  95-166,  enacted 
November  10, 1977,  amended  section  14 
of  the  Act.  That  amendment  requires 
each  State  Education  Agency  (SEA)  to 
establish  an  advisory  council  to  advise 
the  SEA  with  respect  to  the  needs  of 
schools,  relating  to  the  manner  of 
selection  and  distribution  of  food 
assistance  for  the  school  lunch  program. 

Accordingly,  Amendment  35,  which 
was  publi.shed  on  January  4, 1980  (43  FR 
996),  added  a  new  §  210.20  (7  CFR 
210.20)  to  the  National  School  Lunch 
Program  Regulations  which  defines  the 
responsibilities  of  the  advisory  councils. 
The  SFD  Advisory  Councils  are  required 
to  meet  at  least  once  a  year  after  the 
school  year  beginning  July  1, 1980.  Their 
responsibilities  include  obtaining 
information  on  the  most  desired  foods, 
least  desired  foods  and 
recommendations  for  new  products, 
through  a  survey  of  all  the  school  food 
authorities  in  the  State.  These  findings 
and  the  advisory  council’s  food 
preference  recommendations  are  to  be 
submitted  to  the  SEA  no  later  than 
January  15  of  each  year.  The  SEA  will, 
in  turn,  notify  FNS  of  the  advisory 
council’s  findings  and  recommendations. 

FNS  is  required  to  summarize  these 
State  reports  into  a  national  analysis  of 
food  preferences  which  will  be  used  as  a 
guideline  for  the  Department’s  purchase 
of  foods  for  distribution  to  school. 

FNS  anticipates  that  through  the  SFD 
Advisory  Councils’  surveys,  accurate 
and  in-depth  information  relating  to 
donated  food  preferences  will  be 
received. 
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To  further  ensure  that  the  information 
supplied  is  most  responsive  to  FNS’ 
needs  yet  is  a  feasible  task  for  the  SFD 
Advisory  Council  to  perform  on  a  yearly 
basis,  the  following  provisions  are 
added  to  Section  210.20. 

Survey  of  School  Food  Authorities 

The  SFD  Advisory  Council  will 
determine  both  the  method  and  the 
scope  of  the  survey  implemented  to 
obtain  the  information  required  by  this 
amendment.  The  advisory  council  will 
select  and  survey  as  many  of  the  school 
food  authorities  in  the  State  as  it  deems 
essential.  Eliminating  the  requirement  to 
survey  all  school  food  authorities 
ensures  that  the  advisory  council  will 
have  the  flexibility  needed  to  assess 
both  its  capabilities  and  the  logistical 
factors  within  the  State,  such  as  urban/ 
rural  breakdown  and  size,  and  to  then 
determine,  based  on  the  above 
information,  the  scope  and  the  method 
of  survey  most  appropriate  to  that  State. 

The  State  educational  agency,  when 
forwarding  survey  information  obtained 
by  the  SFD  Advisory  Council,  must 
indicate  to  FNS  the  number  of  school 
food  authorities  surveyed,  the  average 
daily  participation  in  the  NSLP  achieved 
by  schools  under  these  school  food 
authorities  during  the  previous  April, 
and  the  average  daily  NSLP 
participation  for  all  schools  within  the 
Stale  during  that  month.  These 
additional  data  will  provide  FNS  with 
information  on  the  scope  of  each  survey 
when  it  analyzes  food  preference  data 
submitted  by  the  State  agencies.  Thus, 
data  from  a  State  contacting  a  minimal 
number  of  school  food  authorities  as 
compared  to  other  States  will  not 
necessarily  skew  the  national  analysis 
pertinent  to  the  purchase  of  a  specific 
commodity  item  by  the  Department. 

Survey  Format 

The  SFD  Advisory  Council  may  use 
whatever  format  it  determines  to  be 
most  appropriate  for  gathering  food 
preference  information.  FNS  has  already 
provided  a  format  that  includes  both  the 
required  and  recommended  information 
that  should  be  gathered.  The  advisory 
council  will  have  the  option  of  using 
FNS’  format  in  its  entirety,  using  select 
portions  of  it,  or  developing  its  own 
specific  format.  Further,  these  amended 
regulations  do  not  prescribe  the  format 
to  be  used  by  the  State  educational 
agency  when  informing  FNS  of  the 
advisory  council’s  recommendations. 

SFD  Advisory  Council  Records 

The  amended  regulations  require  the 
State  educational  agency  to  maintain 
records  of  the  SFD  Advisory  Council’s 
methods  and  format  for  obtaining  school 


food  preferences,  as  well  as  a  list  of  the 
school  food  authorities  surveyed  and 
records  of  the  data  obtained.  This 
information  will  be  reviewed  by  FNS 
during  management  evaluations  to 
assess  the  effectiveness  of  the  survey 
and  to  verify  food  preference  data 
submitted  to  FNS. 

Accordingly,  §  210.20  of  Part  210  of 
Title  7  CFR  is  amended  by  revising  the 
last  sentence  of  paragraph  (a)  and  the 
first  sentence  of  paragraphs  (d)  and  by 
adding  paragraph  (d-l)  and  (d-2)  as 
follows: 

§  210.20  State  food  distribution  advisory 
councils. 

*  ★  *  *  * 

(a)  *  *  *  The  State  agency  shall 
inform  FNS  of  the  SFD  Advisory 
Council’s  recommendations  no  later 
than  February  15  of  each  year  after  the 
school  year  beginning  July  1, 1980. 

*  *  -k  *  * 

(d)  The  responsibilities  of  SFD 
Advisory  Council  shall  include  but  not 
be  limited  to  providing  the  State  agency, 
no  later  than  January  15  of  each  year, 
the  following  information  to  be  obtained 
in  a  survey  of  school  food  authorities 
within  the  State.  *  *  * 
***** 

(d-lj  In  reporting  the  SFD  Advisory 
Council’s  recommendations  in 
accordance  with  paragraph  (aj  of  this 
section,  the  State  agency  shall  include: 

(1)  The  number  of  school  food 
authorities  that  provided  the  required 
information  to  the  SFD  Advisory 
Council; 

(2J  The  average  daily  number  of 
lunches  served  by  schools  of  these 
school  food  authorities  during  April  of 
the  previous  yean  and 

(3)  The  average  daily  number  of 
lunches  served  by  all  school  food 
authorities  within  the  Slate  during  April 
of  the  previous  year. 

(d-2J  The  State  agency  shall  maintain 
records  concerning  the  survey  of  school 
food  authorities  required  by  paragraph 
(d)  of  this  section,  including,  but  not 
limited  to: 

(1)  A  description  of  survey  methods 
and  a  copy  of  the  format  used  to  obtain 
food  preferences; 

{2J  The  name  and  address  of  each 
school  food  authority  included  in  the 
survey;  and, 

(3)  A  record  of  the  data  obtained  from 
each  school  food  authority. 
***** 

Note. — The  reporting  and  recordkeeping 
requirements  contained  in  this  rule  are  being 
submitted  for  approval  by  the  Office  of 
Management  and  Budget  in  accordance  with 
the  Federal  Reports  Act  of  1942.  This 
regulation  will  become  effective  on  December 
12, 1980.  The  reporting  and  recordkeeping 


requirements  may  be  subject  to  revision  prior 
to  implementation  if  the  requirements  as 
presently  formulated  are  not  approved 
without  change  by  the  Office  of  Management 
and  Budget. 

Da  ted^  December  11, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doa  80-38953  Filod  12-tS-OO;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  250 

Food  Distribution  Progranf) 

agency:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Prenotice;  review  of  existing 
regulations  under  E.0. 12044. 

summary:  The  Food  and  Nutrition 
Service  is  soliciting  comments 
concerning  a  revision  of  the  regulations 
for  the  Food  Distribution  Program  (7 
CFR  Part  250)  in  accordance  with 
Executive  Order  12044. 

DATE:  To  be  assured  of  consideration, 
comments  must  be  received  on  or  before 
February  17, 1981. 

ADDRESS:  Comments  should  be  sent  to: 
Gwena  Kay  Tibbits,  Chief,  Program 
Monitoring  and  Policy  Development 
Branch,  Food  Distribution  Division. 

Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  Comments  in  response  to 
this  notice  may  be  inspected  at  500 12th 
Street,  S.W.,  Room  610,  Washington, 

D.C.,  during  normal  business  hours  (8:30 
a.m.  to  5:00  p.m.  Mondays  through 
Fridays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gwena  Kay  Tibbits,  telephone  202-447- 
8386. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

The  regulations  governing  the  Food 
Distribution  Program  (7  CFR  Part  250) 
outline  the  responsibilities  of  the  Food 
and  Nutrition  Service  (FNS)  and  state 
agencies  concerning  the  distribution  and 
use  of  federally  donated  foods.  The 
current  regulations  reprinted  in  this 
issue  of  the  Federal  Register,  provide  for 
the  distribution  of  donated  foods  to  a 
variety  of  domestic  outlets,  including 
entities  participating  in  the  child 
nutrition  programs  and  nutrition 
programs  for  the  elderly,  charitable 
institutions,  nonprofit  summer  camps  for 
children,  and  certain  low-income 
households  and  disaster  organizations. 

As  required  by  Executive  Order  12044, 
Part  250  was  scheduled  for  review  in 
accordance  with  the  Department’s 
response  to  the  order  published  on 
November  1, 1978  (43  FR  50994).  Upon 
review,  it  was  determined  that  these 
regulations  were  in  need  of  overall 
.-evision.  A  preliminary  notice  of  intent 
to  revise  and  republish  the  regulations 
appeared  on  June  22, 1979  (44  FR  36396). 
The  republication  of  Part  250  set  forth  in 


this  issue  of  the  Federal  Register 
consolidates  the  42  amendments  added 
since  1966. 

FNS  also  published  proposed 
amendments  to  Part  250  on  processing  of 
donated  foods  by  commercial  or 
institutional  facilities  on  June  24, 1980 
(45  FR  42303),  with  comments  due  on 
August  25, 1980.  This  comment  period 
was  extended  to  September  25, 1980. 
These  comments  are  now  being 
analyzed. 

Since  1966,  Part  250  has  not  been 
subjected  to  an  in-depth  analysis  to 
determine  if  all  provisions  provide  for 
efficient  and  effective  administration  of 
the  Food  Distribution  Program.  FNS  has 
now  reviewed  these  regulations  to 
determine  their  adequacy  and  as  a 
result  is  considering  further  revisions  to 
strengthen  existing  provisions  and, 
where  applicable,  include  additional 
provisions  to  enhance  program 
operations.  Provisions  which  have  been 
identified  by  FNS  as  being  in  need  of 
revision  or  inclusion  are  discussed 
below. 

Gomments  concerning  the  specific 
provisions  identified  below  as  well  as 
comments  on  any  other  provisions 
contained  in  Part  250  which  will  assist 
FNS  in  developing  regulations  that  will 
provide  for  a  more  efficient  and 
effective  operation  of  the  Food 
Distribution  Program  will  be  greatly 
appreciated.  All  responses  will  be 
considered  in  preparing  proposed 
regulations  to  be  issued  for  further 
public  comment. 

Simplification 

In  an  effort  to  simplify  Part  250  the 
techniques  described  below  for 
restructuring  are  being  considered. 

Provisions  for  the  distribution  and  use 
of  donated  foods  might  be  provided 
under  separate  parts  as  they  relate  to 
the  programs  which  are  being  served 
(e.g..  Part  250 — Donation  of  Foods  for 
use  in  Child  Nutrition  Programs:  Pari 
251 — Donation  of  Foods  for  use  in 
Charitable  Institutions;  Part  252 — 
Donation  of  Foods  for  use  in  the  Elderly 
Feeding  Program,  etc.). 

Alternatively,  provisions  could  be 
provided  under  one  part  with  separate 
subparts  (e.g..  Part  250 — Donations  of 
foods  for  use  in  United  States,  its 
Territories  and  Possessions  and  areas 
under  its  Jurisdiction:  Subpart  A,  Section 

250.1,  Introduction;  Subpart  B,  Section 

250.2,  Child  Nutrition  Programs;  Subpart 
C,  Section  250.3,  Charitable  Institutions: 
Subpart  D,  Section  250.4,  Elderly 
Feeding  Program,  etc.).  An  example  of 
this  arrangement  can  be  found  in  the 
Department  of  Health  and  Human 
Services’  Regulations  for  Grants  for 
State  and  Community  Programs  on 


Aging,  Title  III,  Older  Americans  Act  of 
1965,  45  CFR  Parts  1320, 1321, 1324, 1326, 
published  on  March  31. 1980  (45  FR 
21126). 

Use  of  a  “question-and-answer” 
format  is  also  being  considered  in  lieu  of 
the  statement  format  currently  used 
(e.g.,  ‘‘Which  distributing  agencies  are 
eligible  to  participate  in  the  Food 
Distribution  Program?”  ‘‘What  are  the 
obligations  of  the  distributing  agencies?” 
etc.).  An  example  of  this  format  is 
contained  in  the  Federal 
Communications  Commission’s  Citizens 
Band  Radio  Service  Rules  which  were 
published  on  February  19, 1977  (47  CFR 
Part  95  Subpart  D  Pub.  42  FR  8332). 

In  addition,  consideration  is  being  ... 
given  to  eliminating  quoted  provisions  of 
legislation,  as  currently  included  in 
Section  250.1(b),  and  merely  citing 
relevant  authorities  by  U.S.  Code  or 
Statute  numbers. 

Any  comments  concerning  the 
restructuring  of  these  regulations  in  a 
simpler  manner  will  be  appreciated. 

Warehouse  Facilities 

Section  2.50.6(q)  of  the  regulations 
requires  distributing  agencies, 
subdistributing  agencies  and  recipient 
agencies  to  provide  facilities  for  the 
handling,  storage,  and  distribution  of 
donated  foods.  The  facilities  must  be 
such  as  to  safeguard  against  theft, 
spoilage  and  other  loss. 

FNS  is  considering  revising  the 
regulations  to  require  that  a  review  of 
warehouse  facilities  be  conducted  by 
the  distributing  agency,  subdistributing 
agency  or  recipient  agency  prior  to 
contracting  with  a  warehouse  for  the 
handling,  storage,  and  distribution  of 
donated  foods  to  determine  if  the 
warehouse  (1)  is  sanitary  and  free  from 
rodent,  bird,  insect  and  other  animal 
infestation;  (2)  can  safeguard  against 
theft,  spoilage,  and  food  losses;  (3)  can 
maintain  foods  at  proper  storage 
temperatures;  and  (4)  can  stock  and 
space  foods  properly,  use  pallets,  and 
take  other  protective  measures. 

Upon  determination  that  the 
warehouse  facilities  are  acceptable,  an 
authorized  representative  of  the 
warehouse  and  the  distributing  agency, 
subdistributing  agency  or  recipient 
agency  would  sign  a  statement 
certifying  that  a  review  was  conducted 
and  the  warehouse  facilities  were  found 
to  be  acceptable.  The  certification 
statement  would  be  renewed  at  the  time 
the  distributing  agency  conducts  the 
annual  onsite  review  of  the  warehouse 
facilities.  Provisions  relative  to  the 
annual  onsite  review  will  be  discussed 
in  the  proposed  rules  amending  Part  250 
to  establish  a  management  evaluation 
system. 
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Comments  are  solicited  concerning 
the  extent  of  review  needed  to 
determine  the  acceptability  of  the 
warehouse  facilities,  whether  FNS  can 
facilitate  these  reviews  by  establishing 
standards  for  determining  that  a 
warehouse  is  sanitary,  free  from  animal 
infestation,  and  if  so,  what  these 
standards  should  be. 

FNS  is  also  considering  requiring  a 
written  contract  between  the 
distributing  agency,  subdistributing 
agency  or  recipient  agency  and  the 
warehouse.  The  contract  could  consist 
of:  (1)  a  statement  certifying  that  a 
review  was  conducted  of  the  warehouse 
facilities  by  the  distributing  agency, 
subdistributing  agency  or  recipient 
agency  and  found  to  be  acceptable:  |2)  a 
statement  to  the  effect  that  (a)  the 
warehouse  facilities  will  be  maintained 
in  such  a  manner  that  they  will  continue 
to  be  acceptable  for  the  duration  of  the 
contract;  (b)  USDA  foods  will  be  stored 
separate  from  other  foods,  and  (c)  “first- 
in-first-out"  procedures  will  be  followed 
for  donated  foods;  (3)  the  beginning  and 
ending  dates  of  the  contract:  and  (4) 
insurance  coverage  the  warehouse 
should  be  required  to  carry. 

Comments  concerning  components 
which  should  be  included  in  the  contract 
will  be  helpful  to  FNS. 

Correctional  Institutions 

There  are  presently  no  provisions  in 
the  regulations  pertaining  to  correctional 
institutions,  except  in  §  250.8(f),  which 
concerns  the  eligibility  of  State 
correctional  institutions  for  minors  to 
receive  donated  foods  under  Section  210 
of  the  Agricultural  Act  of  1956.  This 
authority  has  become  irrelevant  since 
such  institutions  now  qualify  as  schools 
for  a  broader  range  of  donated  foods 
under  the  National  School  Lunch 
Program.  Section  210  also  authorizes 
food  donation  to  Federal  penal  and 
correctional  institutions  which  are  not 
governed  by  Part  250  since  donations 
are  made  under  an  agreement  between 
the  Commodity  Credit  Corporation 
(CCC)  and  the  Bureau  of  Prisons  of  the 
U.S.  Department  of  Justice,  with  no  FNS 
involvement. 

Eligibility  for  food  donations  of  State 
and  local  correctional  institutions  for 
adults  is  currently  dealt  with  in  FNS 
(FD)  Instruction  706-3,  Eligibility  of 
Adult  Correctional  Institutions  in  the 
Food  Distribution  Program.  This 
Instruction  gives  the  criteria  which  must 
be  met  in  order  for  State  and  local  adult 
correctional  institutions  to  be  eligible  to 
receive  donated  foods.  Presently,  the 
criteria  are  that  such  institutions  must 
qualify  as  “charitable  institutions”  by 
virtue  of  their  conducting  rehabilitative 
pn)grams,  in  which  a  majority  of 


inmates  participate  at  least  20  hours 
weekly.  Under  this  instruction, 
qualifying  adult  correctional  institutions 
are  eligible  as  charitable  institutions  to 
receive  donated  foods  on  the  premise 
that  inmates  in  such  institutions  are  in 
need  of  food  assistance  because  of  their 
lack  of  any  legitimate  means  of 
livelihood.  FNS  has  drafted  a  revised 
instruction  which  has  been  reviewed  by 
FNS  Regional  Offices  and  is  now  in  the 
clearance  process.  The  proposed 
changes  include:  (1)  a  redefinition  of 
“adult  correctional  institutions”  to 
indicate  that  facilities  holding  inmates 
who  are  awaiting  trial  or  sentencing 
may  qualify  for  donated  foods:  the 
current  definition  restricts  eligibility  to 
facilities  for  sentenced  inmates  only; 
and  (2)  elimination  of  a  requirement  that 
a  majority  of  inmates  in  a  qualifying 
correctional  institution  must  actually 
participate  in  rehabilitation  programs  at 
least  20  hours  weekly;  the  revised 
instruction  would  require  only  that  the 
institutions  make  available 
rehabilitative  activities  that  are  of 
sufficient  scope  to  permit  participation 
by  a  majority  of  inmates  for  at  least  10 
hours  weekly.  These  changes  are 
intended  to  permit  more  correctional 
institutions  to  benefit  from  Federal  food 
donations  and  to  simplify  eligibility 
determinations  and  compliance  review 
activities. 

FNS  plans  to  expand  the  regulations 
to  incorporate  the  provisions  of  the 
revised  FNS  Instruction  706-3. 

Comments  concerning  any  additional 
or  alternate  criteria  for  use  in 
determining  the  eligibility  of  adult 
correctional  institutions  to  receive 
USDA-donated  foods  would  be 
particularly  helpful  to  FNS. 

Nondiscrimination 

Section  250.13(d)  of  the  regulations 
subjects  distributing  agencies  and 
recipient  agencies  to  the  Department's 
regulations  effectuating  Title  VI  of  the 
Civil  Rights  Act  of  1964  (Part  15  of  this 
title)  which  prohibits  discrimination  on 
the  grounds  of  race,  color,  or  national 
origin. 

FNS  intends  to  expand  the  regulations 
to  include  specific  criteria  relative  to 
public  notification,  compliance  reviews, 
data  collection,  and  proper  complaint 
handling.  This  will  bring  Food 
Distributions  into  conformance  with 
other  FNS  regulations.  The  agency  is 
developing  a  Title  VI  Civil  Rights 
Instruction  which  will  provide  specific 
complinace  and  enforcement  procedures 
for  Food  Distribution  Programs.  This 
instruction  has  been  sent  to  all  FNS 
Regional  Offices  for  review  and 
comment. 


Use  of  Program  Funds 

Section  250.6(k)  concerns  permissible 
use  of  funds  derivied  from  the  safe  of 
donated  food  containers,  salvaged 
commodities,  distribution  or  service 
charges  assessed  to  recipient  agencies, 
insurance,  or  recoveries  from  loss  of 
damage  claims.  Such  funds  may 
currently  be  used  only  for  program 
purposes,  including  transportation, 
storage  and  handling  of  foods,  salaries 
of  food  distribution  employees,  and 
other  administrative  expenses.  The 
section  requires  distributing  agencies  to 
review  the  receipt  and  expenditure  of 
funds  accruing  from  these  sources  at 
least  annually  to  determine  that 
balances  “are  not  in  excess  of  program 
needs.”  Excess  funds  received  ft’om 
distribution  charges  must  be  either  used 
to  reduce  the  charges  or  be  returned  to 
the  recipient  agencies  from  which  they 
were  collected.  Excess  funds  fi’om  all 
other  sources  shall  be  “(1)  used  to 
reduce  distribution  charges,  (2)  used  to 
purchase  additional  foods,  or  (3)  paid  to 
the  Department.”  FNS  plans  to  expand 
this  section  to  provide  more  precise 
guidelines,  including  specific  examples 
of  “other  adminsitrative  expenses”  and 
a  measure  to  enable  distributing 
agencies  to  determine  when  funds  are 
“excess.”  Further,  the  agency  is 
considering  a  requirement  that 
disposition  of  all  such  funds  over  a 
specific  dollar  limit  be  at  the 
Department’s  discretion. 

FNS  will  be  particularly  interested  in 
comments  on  what  expenses  should  be 
considered  “administrative”  and  how 
funds  should  be  measured  to  determine 
if  they  are  “excess.” 

Improper  Distribution  or  Loss  of,  or 
Damage  to.  Donated  Foods 

Section  250.6(m)  contains  provisions 
for  obtaining  restition  for  donated  foods 
which  are  unaccounted  for  as  the  result 
of  improper  distribution,  use,  loss  or 
damage.  At  the  Department’s  opinion, 
restitution  shall  be  obtained  by  (1)  in- 
kind  replacement.  (2)  in  the  case  of 
section  6  foods,  replacement  with  other 
similar  foods,  or  (3)  payment  of  the 
value  of  the  foods  as  determined  by 
USDA.  The  section  requires  distributing 
agencies  to  pursue  claims  arising  in  their 
favor  immediately  upon  receipt  of 
information  regarding  commodity  loss, 
damage,  or  improper  distribution. 
However,  certain  exemptions  from 
claims  actions  are  provided  for  in 
instances  of  minimal  inventory 
shortages  or  losses. 

FNS  has  determined  that  Section 
250.6(m)  currently  provides  inadequate 
and  sometimes  confusing  guidelines  to 
distributing  agencies  and  intends  to 
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make  a  substantial  revision  of  the 
section.  As  a  preliminary  step,  the 
agency  is  revising  FNS  Instruction  410-1, 
Claims— Food  Distribution  Division,  in 
order  to  provide  more  specific  guidance 
in  this  area,  using  as  a  model  the 
recently  issued  FNS  Instruction  128-4, 
Audit  Resoiution — Special  Nutrition 
Programs,  among  the  changes  being 
proposed  are:  (1)  clearer  delegations  of 
authority  to  indicate  when  distributing 
agencies,  FNS  Regional  Offices,  or 
FNS — Washington  are  responsible  for 
making  final  claims  determinations, 
with  a  Chart  of  Responsibilities 
(included  as  an  Exhibit)  to  outline 
required  actions  and  timeframes,  (2) 
addition  of  a  Glossary  of  Terms  to 
include  definitions  of  “in-kind 
replacement,"  “other  similar  foods," 
“value  of  donated  foods,"  “out-of¬ 
condition  food,"  “fraud,"  and  other 
terms  whose  meaning  in  the  regulations 
is  sometimes  ambiguous;  (3)  certain 
modifications  of  provisions  concerning 
lost  section  6  foods;  and  (4)  reference  to 
antifraud  provisions  of  section  12(g)  of 
the  National  School  Lunch  Act  and  the 
implementing  provisions  of  Section 
250.13(b)  of  the  regulations.  FNS  will 
soon  submit  the  proposed  FNS 
Instruction  410-1,  Rev,  1  to  FNS 
Regional  Offices  and  distributing 
agencies  for  comments,  and  will  take 
their  recommendations  into 
consideration  when  preparing  the  final 
issuance.  The  proposed  revision  of 
Section  250.6(m)  will  incorporate  the 
procedures  to  be  provided  in  the  revised 
instruction. 

Audit  Requirements 

With  the  exception  of  §§  250.6(t), 
250.12(g),  and  250.13(g)(3),  which  merely 
state  the  right  of  inspection  and  audit  of 
pertinent  records,  reports,  facilities  or 
procedures  by  USDA  representatives,  • 
the  current  regulations  do  not  contain 
specific  guidance  on  audits.  The 
Department  is  considering  consolidating 
these  sections  and  including  provisions 
for  (1)  accessibility  of  records  to 
representatives  of  the  United  States 
General  Accounting  Office;  (2)  State 
agency  responses  to  Federal  audit 
findings;  (3)  State-sponsored  audits  to 
be  conducted  with  appropriate 
frequency,  depending  on  the  volume  or 
value  of  commodity  assistance 
provided;  (4)  corrective  action  on 
program  deficiencies;  and  (5)  review  of 
State-sponsored  audit  reports  by  the 
Department. 

ftovisions  relative  to  State-sponsored 
audits  would  include  an  independent 
audit  of  the  financial  operations  of  the 
State  distributing  agency, 
subdistributing  agency,  and  recipient 
agency.  These  audits  would  be 


conducted  by  State  and  local 
government  audit  staffs.  State-licensed 
public  accountants  or  by  certified  public 
accountants  and  audit  firms  under 
contract  with  the  State  or  local  agencies 
and  would  conform  to  “The  Programs. 
Activities  and  Functions,"  issued  by  the 
Comptroller  General  of  the  United 
States.  The  audit  would  be  used  to 
determine  whether:  (1)  financial 
operations  are  properly  conducted;  (2) 
the  financial  reports  are  faily  presented; 
and  (3)  the  agency  has  complied  with 
applicable  laws,  regulations,  and 
administrative  requirements  pertaining 
to  financial  management. 

Comments  concerning  provisions  for 
conducting  State-sponsored  audits,  as 
discussed  above,  and  how  frequently 
these  audits  should  be  conducted  would 
be  particularly  useful  to  FNS. 

Dated:  December  10, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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